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Abstract

Persons with mental disabilities have unlimited legal capacity, until legal capacity is limited by a court order.
Persons with mental disabilities are entitled to take part in the proceedings of private law, to enter into transactions and
to solve various other matters of everyday life. There are cases when it is unclear how far people with mental disabilities
need to be allowed to act and take important decisions. Should the existing order be changed in the way that the capacity
of persons with mental disabilities is not assessed as such, and persons with mental disabilities do not feel “isolated”
from dealing with social issues and preventing their own health problems. It is essential to strike a balance between
respect for human rights and the non-imposed support that people with mental disabilities need so much. These issues
arise every day as the author encounters the capacity issues of persons with mental disabilities and other practical aspects
that will be explored in this article.
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levads
Peédgjo gadu tendence ir ricibsp€jas ierobezoSana ka galgja nepiecieSamiba, pieskirot
personam ar invaliditati, taja skaitd personam ar gariga rakstura trauc€jumiem, pilnigas tiesibas
rikoties jebkura dzives jautdjuma un pienemt biitiskos l@mumus. Juridisko jautajumu risinaSana
ikdiena ir sarezgitaka personam ar gariga rakstura trauc&jumiem, neatkarigi no vinu ricibspéjas.
Raksts ir tapis saistiba ar autores darba pieredzi, kad personas ar gariga rakstura traucgjumiem,
faktiski personas ar diagnozi - demence, saskaras ar juridiska rakstura jautajumiem un nezina, un ari

nevar zinat, ka rikoties situacijas, kuras Sie cilveki atrodas.

Ricibspéjas teoréetisko aspektu analize

Saskana ar Invaliditates likumu gariga rakstura trauc€umi ir ietverti funkcionéSanas
ierobeZojumos un ir saistiti ar slimibam, traumam vai iedzimta defekta izraisitiem garigiem
traucgjumiem, kas ierobeZo personas sp€jas stradat, apriipét sevi un apgriitina tas ieklausanos
sabiedriba. [6; 1] Demence ir dzives laika iegiita planpratiba, kuras c€lonis ir smadzenu bojajumi vai
slimibas. [9; 125] Demence ir sindroms, kas radies smadzenu slimibas rezultata, parasti ar hronisku
val progres€joSu norisi un daudzveidigiem augstako kortikalo funkciju trauc€jumiem, ieskaitot
atminu, domasanu, orientaciju, saprasanu, rékinasanu, sp&ju macities, runas un spriesanas spgju. [12;
20] Cilveks ar $adu diagnozi nevar apzinaties savu darbibu juridiskas sekas un kltst aktuals jautajums
par So cilveéku ricibsp&ju ka tadu. Vai cilvéks ar demenci var parakstit l[igumus un uzpemties
civiltiesiskas saistibas, ja vin§ neizprot savu darbibu jégu, biitibu un sekas? Atbilde uz So jautajumu
nav viennozimiga no teorétiska un praktiska viedokla, kas tiks analizéts raksta turpinajuma.

No jurisprudences teorétiska viedokla jebkura fiziska persona ir tiesibsp&jiga no pasas
dzimSanas un ricibsp&jiga, kamér personas ricibspgja nav ierobeZota tiesas nolémuma noteiktaja
apjoma. Saskana ar Civillikuma 1408.panta otro dalu “Personas, kas atrodas aizgadniba gariga
rakstura trauc&jumu vai citu veselibas trauc&jumu dél [..], ir ricibnespg&jigas tiesas noteikta ricibspgjas
ierobezojuma apjoma.” [2; 1408] No panta izriet, ka gadijuma, ja personai ar gariga rakstura
trauc€jumiem ir nodibinata aizgadniba, tad vina ir ricibnespé€jiga tada apjoma, kads ir noteikts ar
tiesas lemumu. Civillikuma 357.pants noteic, ja personai ir gariga rakstura vai citi veselibas
trauc€jumi, tas ricibsp&ju var ierobezot, ja tas nepiecieSams §Is personas interesés un ir vienigais
veids, ka tas aizsargat. [2; 357] Tiesa, izveért&jot personas sp&jas, vispirms nosaka, vai un kada apjoma
aizgadnis ar aizgadniba esoso rikojas kopa, un tikai p&c tam — vai un kada apjoma aizgadnis rikosies
patstavigi.

Latvijas tiesu prakse izdaritas atzinas, kada veida ir jaskata jautajums par personas ar gariga
rakstura trauc€jumiem ricibspéjas ierobezosanu. Tiesu praks€ noradits, ka jautajuma par ricibspéjas
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ierobezoSanu tiesai ir jabalstas uz vispusigu un objektivu pieradijumu novért§jumu ka
prieksnoteikumu personas ricibspgjas ierobezo$anai, ka to paredz Civilprocesa likuma 268.pants [3;
268]. Tiesas prioritara funkcija ir iesniegto pieradijumu izveértésana un attieciga lémuma pienemsana
par ricibspgjas ierobezoSanas noteikSanu tajas jomas, kuras ir noteiktas likuma. No tiesu prakses
atzinam izriet, ka bez pieradijumu izveértéSanas, tiesam ir jalemj par ierobezojuma sapratigumu,
nepiecieSsamibu un lietderigumu, izveértgjot, vai ricibsp&jas ierobezojums ir pamatots un nav cita
tiesiska lidzekla, kas biitu labveligaks personas intereSu aizsardzibai. Biitisks aspekts ir ar1 saiknes
konstatésana starp personas faktiskajam sp&jam un ricibsp&jas ierobezoSanu. [8; 7]

A1l Latvijas juridiskaja literatira ir aplikojama ricibspgjas institiita attistiba. K.Cakste
raksta, ka agrak jau fiziski defekti pilnigi atn€ma darbibas sp€ju [..]. VElak civiltiesibas pilnigi
saravusas saites ar publiskam tiesibam — fiziski defekti vairs neatstaja nekadu iespaidu uz personas
darbibas sp&jam. Bija tikai dazi fiziski defekti, kas neatlava personam izvest dazas darbibas, dazus
juridiskus aktus. [4; 38] K.Balodis norada, ka gara slimie ir pilnigi ricibnespéjigie, jo gara slimiba
trauc€ personai apzinaties savas ricibas nozimi un tiesiskas sekas. Tomér Civillikuma bija noskirti
planpratigie, kuriem tomér netrika vajadzigas prata spgjas parastu lietu parzina, un tie bija
ricibspgjigie, kamér vini ricibsp&ja nebija ierobezota ar tiesas 1€mumu. [1; 85-86] Misdienu
civiltiesibas atzits, ka tikai gadijuma, ja neviens no ricibsp€jas mazak ierobezojoSiem mehanismiem
nav piemérots vai pietickams, varétu runat par ricibsp&jas ierobezojumu noteikSanu. [10; 14]
Starptautiskaja Itmeni viens no apjomigajiem pétjjumiem par personu ar intelektuala un gariga
rakstura trauc€jumiem ricibsp&ju ir Eiropas Savienibas Pamattiesibu agentiras [5; 1-30] veikts
pétijums, kura atzinas norada, ka Apvienoto Naciju Organizacijas Konvencija par personu ar
invaliditati tiestbam iezim¢ invaliditates koncepcijas mainu. Konvencija tiek uzskatits, ka personam
ar invaliditati ir tadas pasas tiesibas ka citiem cilvekiem un lidz ar to vinam pasam ir japienem batiski
[emumi. [7; 12]

Viss ieprieks izklastitais ir attiecinams uz jurisprudences teor€tiskajam atzinam un
secinajumiem, kas izriet no juridiskas literattiras un publiski pieejamas tiesu prakses.

Ricibspéjas izpete no praktiska viedokla

Ir arT personu ar invaliditati ricibsp&jas ierobezoSanas praktiskie aspekti, ar kuriem raksta
autore saskaras sava darba katru dienu. Pirmkart, personu ar invaliditati, proti, ar gariga rakstura
trauc&jumiem, ricibsp&jas ierobezosanu ir jainici€ kadam tuvam cilvékam, radiniekam un tml. Tac¢u
raksta autores pieredze rada, ka biezi vien personam ar gariga rakstura traucg€jumiem, taja skaita tam
personam, kuras sirgst ar demenci, nav tuvinieku, kas var€tu riip€ties par $is personas ricibsp&jas
ierobezoS$anu personas interes€s. Socialie darbinieki, kuru apriipé atrodas personas ar gariga rakstura
trauc€jumiem, to nedaris un nav teikts, ka viniem tas biitu jadara. Turklat personu ricibsp&jas
ierobezoSanas nepiecieSamiba un pamatotiba ir vispusigi jaizverte, ka tas izriet no jurisprudences
teorétiskajam atzinam un tiesu prakses. Lidz ar to nav skaidrs, kam biitu jainici€ personas ricibsp&jas
ierobezoSana $ajos gadijumos un §is aspekts nav noreguléts.

Otrkart, raksta autores darba pieredze ir saistita ar dzives gadijumiem, kad personas ar
invaliditati ir spiestas uznemties materialo atbildibu. Praktisks piemé&rs no raksta autores darba
pieredzes, kad personai ar invaliditati patapinajuma tiek izsniegts ratinkrésls, kas ir nepiecieSams $ai
personai veselibas traucgjumu dél. Sadu tehnisko paliglidzeklu izsnieganas kartibu paredz Ministru
kabineta 15.12.2009. noteikumi Nr.1474 “Tehnisko paliglidzeklu noteikumi” [11; 1]. Lai sanemtu $o
ir patapinajuma ligums par ratinkrésla nodosanu personas lietosana uz noteiktu laiku ar pienakumu
atdot izsniegto ratinkréslu péc liguma termina beigam. Personai ar invaliditati ir javeic vienreizgja
iemaksa par ratinkrésla izsnieg$anu patapinajuma. Tacu gadijuma, ja ratinkrésls tiek bojats vai pazud,
personai ar invaliditati ir jasedz ratinkrésla vertiba, kas ir noteikta liguma. Turklat persona ar
darbibas vai bezdarbibas rezultata, un nodaritie zaud&jumi personai ir jaatlidzina jebkura gadijuma.
Persona ar invaliditati neatbild vienigais par izsniegta tehniska paliglidzekla bojaeju, ja ta ir notikusi
neparvaramas varas apstaklos. Secinams, ka persona ar invaliditati atrodas tada situacija, ka, no



vienas puses, vinai ir nepiecieSams tehniskais paliglidzeklis, jo veselibas traucgjumu del, tas ir vitali
svarigs. No otras puses, personai ar invaliditati japaraksta ligums par So tehnisko paliglidzekli, pat
neapzinoties, ka ar liguma parakstiSanu persona uznemas pilnu materialo atbildibu par jebkadiem
zaud€jumiem, kas var€tu rasties saistiba ar So ratinkréslu. Tas nozimég, ka personas ricibsp&ju pat
nevajadzEtu ierobezot, ja personai ir japaraksta ligums par tadu tehnisko paliglidzekli, kas ir
nepieciesams personas atbilstosa dzivesveida nodroSinasanai. Bet fakts, ka persona neizprot savas
darbibas, noslédzot $ada veida darfjumu, ir joprojam aktuals. Vai ir jalauj personai pienemt
“nesapratigu lémumu”, vai tomér ir jaizveido tada kartiba tehnisko paliglidzeklu izsniegSana
personam ar invaliditati, lai $adi “nesapratigi [emumi” no personas puses vispar netiktu pienemti?

Juridiska rakstura problémas saistiba ar pienemto l€émumu personai ar gariga rakstura
traucéjumiem rodas taja bridi, kad ar izsniegto tehnisko paliglidzekli kaut kas notiek — tas sabojajas,
vai pazid. Dzives pieredze rada, ka Iiguma noteikumi netiek izskaidroti un noslégta civiltiesiska
darfjuma juridiskas sekas netiek izprastas. Realitaté persona ar invaliditati uzskata, ka veselibas
centrs, kas izsniedza ratinkréslu vai citu tehnisko paliglidzekli, riip€jas par personas veselibu un
palidz personai tikt gala ar vinas veselibas traucgjumiem. Tacu veselibas centrs darbojas ka starpnieks
tehnisko paliglidzeklu izsniegS§ana un organiz€ Iiguma parakstiSanu un uzskaiti, ka arT kontrole
noslégto liguma noteikumu izpildi. Savukart, parakstita liguma juridiskas sekas ir jauznemas paSai
personai ar invaliditati. Raksta autores prat, ja veselibas iestade darbojas ka tehnisko paliglidzeklu
izsniegSanas starpnieks starp valsti un personam ar invaliditati, tad S§im veselibas centram ir ari
jauznemas materiala atbildiba par izsniegtajiem tehniskajiem paliglidzekliem, nevis jadelegé sava
atbildiba personam ar invaliditati. Un faktiski janostada §is personas tada pozicija, ka bez liguma
parakstiSanas tehniska paliglidzekla izsniegSana nav iesp&ama. Raksta autores prat, tehnisko
paliglidzeklu izsniegSana personam ar gariga rakstura trauc€jumiem ir jaorganize tada veida, lai
izslégtu civiltiesisko darfjumu noslégSanu un materialas atbildibas uznemsanos. Tad tehnisko
paliglidzeklu izsniegSana biitu vért€jama ka valsts atbalsts personam ar invaliditati, nevis ka personu
ar gariga rakstura traucg€jumiem nespé&jas izmantoSana un faktiski legalas iedzivoSanas uz So personu
reékina stiprinaSana.

Secinajumi

1. Teorétiskie atzinumi apkopo tadas atzinas, ka persona nevar tikt atzita par ricibnespgjigu tikai
tadel, ka pienem “nesapratigus lemumus”.

2. Tiesibu akti uzliek tiesam pienakumu vertét visus faktiskos un katram konkrétam gadijumam
atbilstoSus apstaklus un pienemt objektivo [émumu, kas ir vienigais iesp&jamais, jo ricibspgja
ir ierobeZojama vienigi galgjas nepiecieSamibas gadijuma.

3. Ir konstat€jamas juridiska rakstura problémas starp ricibsp€jas institlita teorétiskajam un
praktiskajam atzinam.

4. Personas ar gariga rakstura traucgjumiem tiek iesaistitas pirmskietami vienkarSajas
sadziviskajas darbibas, bet rezultata no personam ar garigad rakstura traucgjumiem tiek
pieprasits atlidzinat tehnisko paliglidzeklu vertibu, kas §Tm personam rada papildu finansialas
grutibas.



Summary

Numerous publications at the national and international level have been devoted to the issue
of the institute for disability. Latvian civil law experts such as K.Torgans, K.Balodis, K.Cakste wrote
about the institute of legal capacity, as well as extensive researches have been made. The Convention
on the Rights of Persons with Disabilities recognizes that persons with disabilities have the same
rights as other people and that it is therefore up to them to make important decisions. Such a rights-
based approach to disability has a significant impact on legal capacity and its implementation. In
recent years, therefore, there has been a tendency to curtail capacity as an absolute necessity, giving
persons with disabilities, including persons with mental disabilities, the full right to take action in all
matters of life and to take important decisions.

However, it must be acknowledged that mental disabilities not only affect and limit one’s
self-care abilities, but also affect one’s ability to understand behavior, to participate, to control
activities and to express a will. The term of mental disabilities is governed by legislation that provides
the appropriate legal guarantees for its application. Under the Invalidity Act, mental disabilities are
restricted in functioning and are associated with illnesses, injuries, or mental disorders caused by an
inherited defect that limit a persons’ ability to work, care for themselves and make it difficult for
them to integrate into society.

Dementia is a syndrome caused by brain disease, usually with chronic or progressive course
and a variety of disorders of higher cortical function, including memory, thinking, orientation,
understanding, calculating, learning, speaking and reasoning. Cognitive dysfunctions are usually
concomitant and sometimes manifest at the outset with changes in emotional control, social behavior,
or motivation. So, dementia is a very serious illness where the person’s ability to understand one’s
actions is very limited. A person with such a diagnosis may not be aware of the legal consequences
of their actions and therefore the question of their capacity is becoming actual as such.

From the point of view of legal theory, any natural person has legal capacity from birth, and
is capable as long as the legal capacity of the person is not limited to the extent determined by the
court decision. Pursuant to the legal framework of the Civil Procedure Law, the capacity of a person
with a mental or other disability may be restricted to the extent that he / she is unable to understand
the meaning of his / her activities or to manage his / her activities. The case law concludes that the
court is guided by the circumstances in which evidence is presented when determining the scope of
the capacity limitation. Thus, the court’s primary function is to evaluate the evidences submitted and
to make the relevant decision on the restriction of legal capacity in areas where it is prescribed by
law. Without valid and relevant evidence, the court’s decision cannot be considered as lawful.

There are also practical aspects of limiting the capacity of persons with disabilities, which
the author faces in her daily work. Persons with mental disabilities are single and are under control
of social services, so assessing their capacity is a complex issue. In addition, persons with mental
disabilities are forced to enter into a civil contractual relationship for the purpose of improving their
health, namely to borrow technical aids without really understanding the legal consequences of their
actions. It is thus a matter to debate that the issuing of technical means must be organized in such a
way that civil and material liability shall be excluded.
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